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PART I  
  

RECOMMENDATION 
 
That the Council resolves: 
 
(i) To amend its standing orders regarding the dismissal of the Head of 

Paid Service, the Monitoring Officer or the Section 151 Officer (Statutory 
Officers) to take into account the requirements of the Local Authorities 
(Standing Orders) (England) (Amendment) Regulations 2015;  

 
(ii) To create a panel of three independent persons to consider disciplinary 

action which could lead to the dismissal of a Statutory Officer; 
 
(iii) That any investigation into disciplinary action against a Statutory Officer 

is undertaken by a person external to the Council and that the Head of 
Human Resources be authorised to appoint such a person and form a 
Panel in accordance with the Local Authorities (Standing Orders) 
(England) (Amendment) Regulations 2015; 

 
(iv) That the contractual right of the Head of Paid Service to a Designated 

Independent Person remains until that right is collectively removed 
nationally; 

 
(v) The Council is further recommended to consider whether the same 

contractual terms, regarding the appointment of Designated Independent 
Person, which exist in relation to the Head of Paid Service, should be 
afforded to the Monitoring Officer and Section 151 Officer; and 

 
(vi) That the Democratic Services Manager be authorised to update the 

constitution to take effect of these decisions. 
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1. PURPOSE 
 

To advise the Council of the changes in arrangements required if considering 
dismissal of one of the Council’s three Statutory Officers. 

 
2. BACKGROUND 
 
2.1 The Local Authorities (Standing Orders) (England) (Amendment) Regulations 

2015 (the Regulations) amend previous arrangements which provided that the 
Council’s three Statutory Officers: the Head of Paid Service; the Monitoring 
Officer; and Section 151 Officer had a degree of protection from any political 
pressure, if, in exercising their statutory duties to the Council, became 
unpopular with any ruling party.   
 

2.2 Prior to the Regulations, these postholders could not be dismissed unless a 
designated independent person (DIP) had been appointed to investigate and 
make a binding recommendation to Council on disciplinary action.  The 
Department of Communities and Local Government (DCLG) changed the 
requirements because in its view, the DIP process was bureaucratic, time 
consuming and often led to expensive severance payments being made to 
avoid taking the expensive DIP route.  The DLCG has sought to avoid the 
need to follow the DIP process and has issued the Regulations to affect the 
changes.  

 
2.3 The Regulations are not clearly drafted and accordingly they are open to a 

degree of interpretation.  The Local Government Association (LGA) has 
approached DCLG in an attempt to clarify the Regulations and to have them 
repealed.  DCLG has advised that it is not intending to repeal the Regulations. 
However it has indicated that should the LGA wish to present DCLG with 
evidence of how, in practice, the Regulations have operated over the first six 
or nine months of operation it might be prepared to review them. 

 
2.4 In the meanwhile, the Council is obliged to adopt arrangements at this first 

ordinary Council meeting following the 11 May 2015, which is when the 
Regulations came into effect. 

 
2.5 This reports sets out a suggested process for the Council to adopt if 

considering taking disciplinary action, leading to dismissal, of any of the three 
statutory officers listed in paragraph 2.1 (Statutory Officers). 

 
The Panel and Full Council 
 
2.6 The Regulations provide that the final decision to dismiss a Statutory Officer 

must be taken by full Council.  Before taking that decision, Council must invite 
at least two Independent Persons to be members of a Panel and Council must 
take into account any recommendation of that Panel before taking a final 
decision to dismiss. 
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2.7 The Council must invite relevant independent persons, appointed in 

connection with the Localism Act 2011 for Code of Conduct purposes, to be 
part of the Panel.  There must be at least two independent persons.  The 
Council may approach independent persons appointed by other authorities.  
Independent persons must be invited to join the Panel in the following priority 
order: 

 
Priority 1 - an independent person appointed to the authority living inside 

the authority’s area. 
 
Priority 2 - an independent person appointed to the authority living outside 

the authority’s area. 
 
Priority 3 - where the authority has appointed fewer than two independent 

persons, an independent person appointed by another authority. 
 
2.8 The panel will be an advisory committee appointed under Section 102 (4) of 

the Local Government Act 1972.  It can include non-Council members or 
Council members.  The Council therefore has the option to constitute a panel 
comprising wholly independent persons or a panel comprising a mix of 
independent persons and elected members. Where members are appointed to 
the Panel, it is subject to normal proportionality rules unless Council resolves 
to depart from proportionality.  The recommendation is to have three 
independent people on the Panel. 

 
2.9 The Panel could consist of members but in view of reference to an 

independent panel, in the explanatory memorandum produced by DCLG, it is 
suggested that Council members should not be included. 

 
2.10 Members interests are safeguarded because if the Panel make a 

recommendation to dismiss, the final decision rests with Full Council.  
 
2.11 The independent persons on the Panel will have voting rights. It is therefore 

considered that they would be caught by the Code of Conduct requirements 
including the requirement to complete a Register of Interests. 

 
2.12 The regulations expressly state that any remuneration, allowances or fees 

paid to any independent person appointed to the Panel must not exceed the 
level of remuneration, allowance or fees paid to them in respect of their role as 
independent person under the Localism Act 2011. 

 
2.13 In voting on whether to dismiss a Statutory Officer the Council must have 

regard to  
i. any advice and recommendations of the Panel; 
ii. the conclusions of any investigation into the proposed dismissal; and 
iii. any representations from the Statutory Officer concerned. 
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The Regulations and the contractual right to a DIP 
 
2.14 The Council’s Head of Paid service, the Chief Executive, has a clause in her 

contract of employment for a DIP to investigate should any disciplinary action 
be taken proposed which could lead to dismissal.  This clause is set out in the 
Joint Negotiating Committee’s Conditions of Service for Chief Officers.  These 
contractual rights do not apply to the Monitoring Officer or Section 151 Officer. 

 
2.15 The Regulations do not remove that contractual right, meaning that the 

Council will need to apply it, save to the extent that if applied it would result in 
not following the new requirements of the Regulations. It is anticipated that 
such cases will be rare.  It is possible to retain the DIP procedure and comply 
with the Regulations and the LGA Advisory Bulletin No. 624 sets out how this 
can be achieved.  A key difference between the old system and the 
Regulations is that the decision of the DIP used to be binding.  The 
Regulations require the Panel to make a recommendation and the decision to 
dismiss rests with Full Council. 

 
2.16 Another key difference between the new process and the model DIP 

procedure is not only the involvement of the DIP, but the fact that the DIP has 
to be agreed between the parties, and where the DIP cannot be agreed the 
Secretary of State is asked to decide who will perform the role. In respect of 
this, it is hoped in most cases the DIP could be agreed, but where agreement 
cannot be reached, the Regulations have removed the statutory role of the 
Secretary of State to decide on the DIP. That would not stop the Council 
asking the Secretary of State to make a nomination, but if no such nomination 
was made then the Joint Secretaries could be asked to make a nomination. 

 
2.17 One option is to change the terms and conditions of the contract of 

employment for the Chief Executive to remove that right but this would have to 
be by agreement.  The LGA is seeking to amend the JNC model procedures 
through collective agreement thereby removing any need for the Council to 
make changes at a local level.  In the meantime, the recommendation is that 
the contractual right to the DIP procedure is retained until such time as it is 
collectively removed. 

 
2.18 Council is asked to consider whether this contractual right to a DIP should also 

apply to the Monitoring Officer and Section 151 Officer. 
 
Investigation 
 
2.19 It is considered that any investigation into alleged misconduct by any of the 

three posts, be undertaken by persons external to the Council  with sufficient 
experience and qualification, such as a solicitor or barrister, given the senior 
roles of the officers and that the Head of Human Resources be given 
delegated authority to appoint such a person. 

 
2.20 Consultation has taken place with the Devon Group of Monitoring Officers to 

consider how other authorities are choosing to implement the Regulations.  
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Reference has also been made to the LGA potentially submitting information 
to DCLG to support amendment of the Regulations. In the meanwhile these 
proposals are considered the most appropriate form of action. Should the 
need arise for further changes to the Council’s Standing Orders a further 
report will be bought to Council. 
 
 

 

Duncan Moors 
Solicitor to the Council 

Cllr Stuart Barker 
Portfolio Holder for Corporate 
Services 

 
  
Wards affected All 

Contact for any more information Duncan Moors 

Background Papers (For Part I reports only) Nil 

Key Decision  N 

In Forward Plan  N 

In O&S Work Programme  N 

Community Impact Assessment attached:  N 

Appendices attached: Nil 
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