
 

 
DATE: 
 

8 December 2015 

REPORT OF: 
 

SOLICITOR TO THE COUNCIL  
 

SUBJECT: SOUTH EAST DEVON JOINT HABITATS MITIGATION 
EXECUTIVE COMMITTEE 
 

PART I  
 
RECOMMENDATIONS  
 
The Executive is recommended to resolve that the Council: 
 

1. agrees to establishing the South East Devon Joint Habitats Mitigation 

Executive Committee (HMEC) with East Devon District Council and Exeter 

City Council, for the purpose of delivering habitat mitigation measures and 

which shall be governed in accordance with the Terms of Reference and 

Rules of Procedure attached at Appendix 1; 

2. agrees that all necessary powers (save for decisions relating to the 

compulsory purchase of land) are delegated to the HMEC to enable delivery 

of mitigation measures in accordance with the Conservation of Habitats 

and Species Regulations 2010 (as amended); 

3. appoints the Portfolio Holder for Planning and Housing as the Council’s 

member of the HMEC; 

4. delegates authority to the Solicitor to the Council to amend the Terms of 

Reference and Rules of Procedure attached at Appendix 1 as necessary to 

remove references to the Joint Scrutiny Committee; 

5. delegates authority to the Solicitor to the Council in consultation with the 

Group Leaders and Democratic Services Manager to make any further 

amendments to the Terms of Reference and Rules of Procedure for the 

HMEC as necessary to ensure effective working of the HMEC provided that 

the Solicitors to the Council of Exeter City and East Devon District Council 

are in agreement with the proposed amendments; 

6. agrees that East Devon District Council be responsible for administering 

the finances to support the implementation of the decisions of the HMEC 

(or to any officer taking delegated decisions on its behalf) and to provide 

financial advice when required; 
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7. delegates authority to the Solicitor to the Council in consultation with the 

Section 151 and the Portfolio Holder for Planning and Housing to agree 

with East Devon District Council and Exeter City Council the arrangements 

for the Council to transfer funds obtained for mitigation measures from CIL 

and Section 106 Agreements for expenditure approved by the HMEC; and 

8. agrees that the administration of the HMEC shall rotate with the Chair and 

that East Devon District Council shall Chair the HMEC during the first year. 

After the first year the Chairmanship will rotate around the other Councils 

coming back to East Devon in the fourth year. 

1. PURPOSE 

1.1 The purpose of this report is to obtain authority to establish the terms of 
reference and rules of procedure for the South East Devon Joint Habitats 
Mitigation Executive Committee (HMEC), the establishment of which was 
approved, in principle, by the Executive on 22 July 2014 and then formally on 16 
June 2015. 

 
2. BACKGROUND 
  
2.1 The Executive agreed on 16 June 2015 to set up a joint committee with Exeter 

City Council and East Devon District Council to ensure that appropriate mitigation 
measures in respect of sites of European importance (Exe Estuary SPA / 
Ramsar, Dawlish Warren SAC and East Devon Pebblebed Heaths SAC / SPA) 
are delivered across the three administrative areas. The background papers give 
more detail in terms of the evolution of this committee and the rationale for it. 

 
2.2 When the matter was reported to the Executive in June 2015, the governance 

arrangements had not been properly scrutinised to ensure that they would work 
and one of the recommendations was tailored to ensure that prior to the 
committee being established that this review work would be carried out. 

 
2.3 That review has now been completed and it is considered that the Terms of 

Reference previously endorsed were not sufficient to enable the business of the 
committee to be properly conducted.  There was some lack of clarity in terms of 
the remit for the committee, the procedures for meetings and a misunderstanding 
over how to deal with the powers between the Executive Committee and officers.  

 
2.4 As a consequence, a new Terms of Reference and Procedural Rules document 

has been produced (attached as Appendix 1), which is modelled on the Strata 
governance arrangements. It has been tailored to suit the HMEC and gives clear 
terms of reference and procedural guidance for its operation.  Members will note 
that in its current form Appendix 1 also deals with a shared scrutiny committee. 

 
2.5 The preference from East Devon District Council is to establish a joint scrutiny 

committee, again along the Strata lines.  Exeter City Council has not yet 
indicated a preference. 

 
2.6 When consulted on this issue, Teignbridge’s group leaders agreed and said that 

that it is unnecessary to have a shared scrutiny committee and that scrutiny of 
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the HMEC can be subsumed within the Council’s existing Overview and Scrutiny 
Committee function.  The group leaders suggested that this could be reviewed 
periodically and if there is a need to have a joint scrutiny committee it could be 
established in the future. 

 
2.7 Other points to note include that the legal and financial support will be provided 

by East Devon District Council, rather than rotating with the Chair and the 
committees’ administrative support. This is considered to be important to ensure 
a consistent and robust support framework to allow the HMEC to operate most 
effectively. 

 
2.8 The recommendation is for the Portfolio Holder for Planning and Housing to be 

appointed to the HMEC. 
 
2.9 Finally, it is felt necessary to give delegated authority to the Solicitor to the 

Council to enable the Terms of Reference and Procedural Rules to be amended 
as appropriate to remove references to the Joint Scrutiny Committee, of the 
Executive is minded not to establish one.  It is also recommended to delegate 
authority to the Solicitor to the Council in consultation with the Group Leaders 
and the Democratic Services Manager to amend the Terms of Reference and 
Rules of Procedural of the HMEC to enable effective running of the committee. 
This power can only be exercised and amendments made if both East Devon and 
Exeter confirm that they are in agreement with the changes. 

 
2.10 In terms of the two partner authorities, Easy Devon has given its approval to set 

up the HMEC and the Joint Scrutiny Committee under the Terms of Reference 
and Rules of Procedure set out in Appendix 1.  Exeter City is taking a report to 
their Executive at the end of January 2016.   

 
2.11 In terms of finance, recommendation 7 requests delegated approval to the 

Solicitor to the Council (in consultation with the Section 151 Officer and Portfolio 
Holder) to agree how and when the contributions will be paid over to East Devon 
to carry out the wishes of the HMEC.  There are some accountancy 
consequences and the Section 151 Officer’s preference is that money will be 
transferred to East Devon quarterly in advance of planned expenditure. The 
planned expenditure will first have been approved by the respective Councils in 
accordance with their own financial approval procedures for their share of any 
contribution.  East Devon will provide quarterly returns of actual expenditure as 
compared with money transferred for each council. 

 
2.12 A delegated authority will enable the Councils to agree a position when Exeter 

City Council has considered the issues fully. 
 
2.13 The European Site Mitigation Strategy identifies a suite of mitigation measures 

and provides indicative costs for them.  In accordance with Executive’s resolution 
of July 2014, contributions are already being collected across Teignbridge.  
Exeter and East Devon.  The joint approach is principally concerned with 
ensuring timely and effective mitigation for development.  Mitigation will be 
proportionate to the assessed impacts of development and delivered where it will 
be most effective rather than with regard to administrative boundaries. 
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2.14 Members should also note that the power to compulsorily purchase land is not 
delegated to the HMEC and is reserved to the Council. 

  
3. MAIN IMPLICATIONS 
 
3.1 Legal: It is a legal requirement that a local planning authority does not grant 

planning permission for any development that would negatively impact a 
European Site, unless full mitigation is secured. The Mitigation Strategy 
identifies the mitigation measures needed and the Joint Approach sets out the 
means to secure funding for these measures. The HMEC will be 
responsible for ensuring the delivery of the mitigation measures and so for 
ensuring the authorities’ Habitat Regulations obligations are met in this matter. 
The Terms of Reference and Rules of Procedure set out in Appendix 1 ensure 
that the HMEC will meet the legal requirements for establishing such a 
committee as set out in Section 102 of the Local Government Act 1972 and 
associated Regulations. 
 

3.2 Policy: Local Plan policy EN10 refers directly to the use of the ‘Joint Interim 
Approach or equivalent’ to secure mitigation for impacts on the Exe and 
Warren. The HMEC will be an integral part of the mechanism to secure this 
mitigation. 
 

3.3 Delivery of mitigation measures, overseen by the HMEC, will also 
facilitate delivery of Actions from The Council Plan. ‘Goal 2 - Quality 
Environment, Local Identity’ lists the following Actions: 
Action 1: “Protect and manage areas of high biodiversity value for the 
benefit of wildlife and local identity and make them more accessible to 
the public”; 
Action 5: “Ensure that our special landscape assets and protected 
species are considered during the planning process so that we do not 
waste our valuable natural assets.” 

 
3.4 Financial: The HMEC is intended to ensure transparent and 

democratic decisions are made concerning the spending of developer 
contributions to secure legally required mitigation measures. The developer 
contribution is calculated to cover the cost of the mitigation measures and their 
delivery.  The details relating to the transfer of money to East Devon District 
Council and the accountancy implications need to be agreed. 
 

3.5 Implications for TDC Property: This Council owns a large part of Dawlish 
Warren and is legally responsible for ensuring that the SAC and SPA  
remain in good and favourable wildlife condition. The proposals will help the 
Council to fulfill its conservation obligations on these sites. 
 

3.6 Equalities impacts.  It is anticipated that the mitigation measures will have 
small beneficial effects for some groups, by provision of more easily 
accessible open space. Additional impact assessments may be needed for 
specific projects considered by the HMEC. Officers will assist in the 
preparation of these assessments. 
 

3.7  Sustainability. The HMEC will facilitate the delivery of mitigation 
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measures, so ensuring the protection of the European wildlife sites from 
impacts of development. 

 
4. GROUPS CONSULTED 
 
4.1 Prior to the June 2015 Executive report, officers consulted with the Portfolio 

Holder, Planning Committee Chairman, Planning Committee Vice- 
Chairman, Overview and Scrutiny Committee Chairman and O&S Vice- 
Chairman. 
 

4.2  Also discussions had taken place with legal, committees and planning staff within 
Teignbridge and at East Devon District Council, Exeter City Council, Natural 
England and Dorset Heathlands Interim Planning Framework representative 
on the operation of joint committees in relation to Habitat Regulations 
mitigation delivery. 

 
4.3 The Mitigation Strategy and Joint Approach were informed by public and 

expert consultation. 
 
4.4 Group leaders were also consulted on the need or otherwise for a Joint Scrutiny 

Committee. 
 
5. TIMESCALE 
 
5.1 It is intended that the first meeting of the HMEC will take place at the end of 

January 2015. 
  
6. DATE OF IMPLEMENTATION (CONFIRMATION OF DECISION SUBJECT TO 

CALL-IN) 
 
 10.00 a.m. on Tuesday, 15 December 2015  
 
 
 
 

 

Wards affected All those within a 10km radius of the European wildlife 
protected sites 

Contact for more information 
 

Duncan Moors, Solicitor to the Council, 01626 215119 
duncan.moors@teignbridge.gov.uk  
Neil Harris, Habitats Regulations Delivery Officer 
07890 626 291 

Background Papers (For Part I reports only) 
 

Executive Reports and Minutes for 22 July 2014 and 16 
June 2015 

Key Decision Yes 

In Forward Plan Yes 

In O&S Work Programme No 

Appendices 1 
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