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PART I  
  
 
 

RECOMMENDATIONS  
 
The Executive is recommended to  
 
Resolve to 
 
Consult locally on the revised Regulation 123 List and “The Use of S106 Upon 
the Adoption of CIL” attached as Appendices 1 and 2 to this report. 
 
Reduce the amounts payable under the “Joint Approach” to £804 Within the 
Exe and Warren Zone and £103 Within the Exe Only Zone. 
 
1. PURPOSE 
 
 The report considers issues associated with the Community Infrastructure 
 Levy policy documentation, including relationship with the “Joint Approach” to 
 protection of Dawlish Warren and the Exe Estuary.   
 
2. BACKGROUND 
 
 Community Infrastructure Levy (CIL) is a relatively new approach to the 
 funding of infrastructure from development, which applies a locally determined 
 set of standard levies to new development based on their floorspace, and 
 which replaces significant elements of site-by-site negotiations on the contents 
 of Section 106 agreements.  CIL income must be used for infrastructure to 
 support the development of the area.  The Council implemented CIL in 
 October 2014 following a successful examination of it by an independent 
 Examiner. 
 
 Alongside the adoption of the Community Infrastructure Levy, the Council had 
 to publish a number of other documents, the current versions of which can be 
 found on the Council’s website at www.teignbridge.gov.uk/cil . 

http://www.teignbridge.gov.uk/cil
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 The “Regulation 123 List” sets out the infrastructure types and projects to be 
 funded wholly or partly by CIL.  By regulation, the projects or types listed 
 cannot be sought through the use of Section 106 agreements, to avoid 
 “double dipping”.  To clarify and support this the Council is also recommended 
 to publish a policy for the use of Section 106.   
 
 Please note that this is not a review of the CIL itself, since that requires a 
 longer legal process akin to a Local Plan review.  Nor is it a review of the 
 Infrastructure Delivery Plan (which considers the Council’s priorities); that will 
 be coming to a future meeting of the Executive. 
 
 The implications of CIL and Section 106 funding are felt in how the Council 
 meets its strong legal requirement to protect European Wildlife Sites under the 
 Habitats Regulations.  In relation to protection of the Exe Estuary and Dawlish 
 Warren, a “Joint Approach” has been agreed with Exeter City and East Devon 
 District Councils.  Under this approach, payments from developments within 
 10km of these sites fund management measures of the two sites by way of a 
 contribution under Section 106.  At the Executive of 22 July 2014, the amounts 
 were agreed to be £943 for the “Exe and Warren Zone” and £123 for the “Exe 
 Only Zone”.  
 
 Given the high legal status attached to European Wildlife Sites, an appropriate 
 mechanism to avoid or mitigate the impact of development on these sites is 
 important to the validity of planning permissions granted.  Accordingly, part of 
 the review of the Regulation 123 List and the Section 106 Policy has been its 
 relationship with the Joint Approach. 
 
3. MAIN IMPLICATIONS 
 
 The consideration of a number of planning applications under the CIL regime, 
 and continued review of the operation of CIL in other areas, has exposed a 
 number of minor inconsistencies and issues within the current wording of the 
 Regulation 123 List and the Section 106 policy.  These include uncertain 
 application in relation to the Joint Approach.  Accordingly, a review of these 
 documents has been undertaken, in order to harmonise the two and to 
 improve clarity.  Revised versions of the documents are contained in Appendix 
 1 and Appendix 2 to this report.  They include “tracked changes” indicating 
 text to be added (underlined) and deleted. 
 
 Now that CIL is in place, the Regulation 123 List means that the provision of 
 infrastructure needed to manage a European site should be provided by CIL, 
 not s106, reflecting item 5.  However, in order to satisfy the Habitats 
 Regulations requirements, the priority to be attached to this expenditure needs 
 to be set out – an alteration to the list is set out below. 
 

In addition to some minor typographical corrections, therefore, the following 
changes are proposed to the Regulation 123 List: 

 Item 4 – removal of “allocated” since the item will apply to all development 

sites, whether allocated or not. 
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 Item 5 – addition of “Priority” to the item, to reflect the legal weight to be 

attached to mitigation of impacts on European Wildlife Sites,  

 Item 6 – removal of a potentially misleading reference to the mechanism for 

contributions of land and infrastructure in lieu of CIL payments, which is set 

out in the CIL Regulations and does not need to be summarised here in any 

case. 

 Item 10 – removal of unnecessary and confusing wording. 

 Footnote 2 – clarification of on and off-site definitions which varied slightly 

between the two documents and left grounds for uncertainty. 

  However, CIL can only be used to fund infrastructure, and many of the items 
 necessary for the management of European sites are not infrastructure.  It is 
 therefore necessary that developments continue to fund these non-
 infrastructure items through Section 106 payments.  Appendix 3 to this report 
 lists the mitigation measures, and whether they are considered to be 
 infrastructure or not.  From this table, a revised section 106 payment has been 
 calculated.  Within the Dawlish zone the revised figure is £907 (reduced from 
 £943) while in the Exe zone the figure is £103 (reduced from £123).  These 
 are set out in the recommendation.   

 
  The Section 106 policy also needs to be amended to reflect these minor 

 changes and to improve consistency with the Regulation 123 List.  Therefore, 
 in addition to some minor typographical and grammatical changes, the 
 following changes are proposed to the Section 106 policy; 

 

 Paragraph 7 – additional commentary to improve clarity and   

  relationship with Regulation 123 List. 

 Footnotes 2 and 3 – to align with the Regulation 123 List. 

 Annex A – simplification of the descriptions and changes to remove 

  inconsistencies with the Regulation 123 List.  In particular, a number of 

  items were stated as being CIL funded, whereas they were not listed as 

  such within the Regulation 123 List. 

 Annex B – reference to Joint Approach payments within non-  

  infrastructure funding. 

  These changes take account of the relevant elements of the Government’s 
 Planning Practice Guidance;  

 

 Any revisions to a regulation 123 list should be clearly explained and 

  subject to appropriate local consultation.  The revisions are indicated 

  clearly and a local consultation on the changes is proposed in the  

  recommendation.  It is also proposed to consult on the S106 policy  

  alterations, even though this is not specifically required by the  

  Guidance. 

 Items should not be removed from a regulation 123 list just so an item 

  can be funded through a s106 agreement. The Regulation 123  
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  proposals are to clarify certain aspects including its relationship with the 

  Habitat Regulations Assessment requirements.  The alterations to the 

  s106 policy reflect the fact that there were areas of inconsistency  

  between the two documents (in particular, items in Annex A which were 

  stated as being funded by CIL which were not within the Regulation 123 

  List). 

 Changes should not be fundamental to viability of development.  The 

  changes to the Regulation 123 List are minimal and will not be  

  fundamental to viability.  The changes to the S106 policy will bring it in 

  line with the Regulation 123 List.  The changes to the Joint Approach 

  which accompany this change will marginally improve viability. 

4. GROUPS CONSULTED   
 

Consultation is proposed in the recommendation. 
 
5. TIME-SCALE 
 
 Alteration to the “joint approach” payments would be implemented 
 immediately.  Alterations to the Regulation 123 List and the associated policy 
 on the use of Section 106 would be subject to consultation.  This consultation 
 could commence almost immediately, and it is proposed to bring the item back 
 to Executive for approval in September. 
 
6. JUSTIFICATION 
 
 To improve clarity around the use of Community Infrastructure Levy and 
 Section 106. 
 
7. DATE OF IMPLEMENTATION (CONFIRMATION OF DECISION SUBJECT 

TO CALL-IN) 
 
 10.00 a.m. on Tuesday, 23 June 2015 
 
 
 

Simon Thornley 
Business Manager, Strategic Place  
 

 

Wards affected 
 

Teignbridge North, Teign Valley, Kenn Valley, Kenton 
& Starcross, Chudleigh, Kingsteignton East, 
Bishopsteignton, Shaldon & Stokeinteignhead, 
Kerswell with Combe, both Dawlish and all Teignmouth 
Wards. 

Contact for more information 
 

Simon Thornley  

Background Papers (For Part I reports only) 
 

Regulation 123 List, Use of Section 106 on Introduction 
of CIL, SE Devon European Site Mitigation Strategy. 

Key Decision  

In Forward Plan Yes 

In O&S Work Programme No 

 


