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PART I  
  
 

RECOMMENDATIONS  
 
The Executive is recommended to resolve that the Council: 
 
(a) relinquishes its trusteeship of the Victoria Park Trust; 
 
(b) appoints Friends of Buckfastleigh Swimming Pool as the sole trustee of 

the Victoria Park Trust; 
 
(c) enters into the agreement with the Friends which governs the details of 

the appointment of the Friends as sole trustee together with the financial 
arrangements and operational details, the final terms of which to be 
delegated to the Business Manager for Environment and Leisure in 
consultation with the Portfolio Holder for Leisure and Assets; and 

 
(d) take a licence of the proportion of the toilet block which is inside the 

Victoria Park Trust on such terms as to be agreed by the Business 
Manager for Environment and Leisure in consultation with the Portfolio 
Holders for Leisure and Assets. 

 

1. PURPOSE 
 

To consider and approve the proposal for the transfer of the assets and 
trusteeship of the Victoria Park Trust to the Friends of the Buckfastleigh Pool 
Limited (the Friends). 

 
2. BACKGROUND 
 
2.1 The Council is the sole trustee of the Victoria Park Trust which was originally 

established in 1898 by wealthy benefactors living in Buckfastleigh.  The 
Objects of the Trust are that,  
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‘following its acquisition by the charity, the charity will hold Victoria Park for the 
purposes of a recreation ground and swimming pool for the benefit of the 
inhabitants of Buckfastleigh and the surrounding area (“area of benefit”) who 
have need of such facilities by reason of their youth, age, infirmity or 
disablement, financial hardship or social and economic circumstances or for 
the public at large, without distinction of sex, sexual orientation, age, disability, 
nationality, race or of political, religious or other opinions, in the interests of 
social welfare and with the object of improving the conditions of life of the said 
inhabitants.” 

 
2.2 The Victoria Park Trust contains a recreation ground, a bungalow and an 

outdoor swimming pool (the Trust Land).  Incidentally it appears to contain half 
of a toilet block built by the Council. 

 
2.3 The Council has operated and managed the Trust Land since local 

government reorganisation in 1974. 
 
2.4 In early 2014, following an inspection of the pool by Property Services, it was 

reported that the pool had a number of cracks and that extensive 
refurbishment work would be needed to secure its long term future.  This 
followed several years of patching the pool to enable it to be used for the 
ensuing season. A decision was taken to once again re-open the pool for the 
2014 season, but to advise local residents via the Town Council that the cost 
of repairs, together with the high annual running costs (Approx £40,000 Pa.) 
and relatively low levels of usage put the future of the pool in doubt. Following 
a public meeting organised by the Town Council a Friends Group was formed 
and it was agreed that the pool would remain open for the 2015 season whilst 
arrangements were put in place to allow the pool to be transferred to the local 
community.  

 
2.5 The Council has continued to work with the Friends to raise funds for the pools 

refurbishment and to increase capacity within the group to manage the 
swimming pool. It is proposed that the Friends shadow Council officers 
throughout the coming 2015 season to learn the day-to-day management 

 
2.6 The Friends has been constituted as a company limited by guarantee and is 

registered at Companies House under company registration number 
09490008. 

 
2.7 The Friends made a successful application for funding from Sport England 

and have been awarded £75,000 to repair and improve the swimming pool.   
In its application the Friends said that the Trust Land would be transferred by 
1 April 2015.  Despite the best endeavours on both sides, this date has not 
been achieved.  However Sport England has been kept appraised of the 
situation and are content with the project timing being pushed back slightly.   

 
2.8 The Council has approved budget to undertake the repairs necessary to the 

pool to enable it to open for the 2015 season which runs from 23 May to 4 
September 2015.   
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3. PROPOSAL 
 
3.1 The proposal which is being recommended to the Executive is for the Council 

to relinquish its trusteeship and appoint the Friends as the sole trustee.  The 
Council has agreed the terms of an Agreement which deals with the 
trusteeship issues and also the financial arrangements. 

 
3.2 In terms of the financial arrangements the Council has agreed to: 

 Provide staff, on secondment, to operate and manage the swimming 
pool for the 2015 season; 

 Permit the Friends to retain the income from the swimming pool for the 
2015 season; 

 Meet the costs of managing and operating the swimming pool, including 
utilities, staff and supplies required for the safe operation of the 
swimming pool for the 2015 season; 

 Provide lifeguard training free of charge to two persons nominated by 
the Friends for the 2015 season; 

 Meet the Friends’ legal costs up to a maximum of £2,000 plus VAT; 

 Cut the grass of the Trust Land until 31 March 2016; 

 Undertake a condition survey of the Trust Land; 

 Indemnify the Friends for utility costs that exceed £10,000 per season 
for the 2016 and 2017 seasons to a cap of £5,000 per season; and 

 Pay the utilities for the toilet block. 
 
3.3 The Council has agreed to take an occupational licence for the part of the 

toilet that falls within the Trust Land.  Broadly the agreed terms are that the 
Council will take a licence of the part of the building that it doesn’t own.  It will 
pay all the utilities and the cost of insuring the building.  The Council and the 
Friends have not agreed the licence fee payable.  The Friends have requested 
£100 p.a.  The Council considers that it should be a nominal £1 p.a.  The 
licence can be terminated upon either party giving 12 months’ notice. 

 
4. MAIN IMPLICATIONS 
 

Legal Issues 
 
4.1 Officers have been working with the solicitor appointed by the Friends and 

with the Charity Commission to find the most appropriate legal solution, which 
enables the Trust Land to transfer to the Friends.  This has not been a 
particularly easy task because of the complexities of charity law, the 
requirements of the Charity Commission, the requirements of the Land 
Registry, the way that the Friends is constituted and the tight timescale 
involved. 

 
4.2 Until fairly recently the legalities of the transfer were not agreed.  The Friends’ 

solicitor had initially suggested that the Council could dispose of the assets 
following procedures under section 117 of the Charities Act 2010.  
Unfortunately there is no power to dispose of assets under the terms of the 
Trust or the subsequent Schemes (a Scheme is a formal document in which 
the Charity Commission makes amendments to changes to a charity’s 
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governing document).  The Charity Commission was not prepared to make a 
Scheme and so the Friends’ solicitor suggested that the Council could transfer 
the assets to the Friends, which would hold the premises on the trusts of 
Victoria Park.  However the Charity Commission said no to this proposal.  The 
Council suggested that the Friends could incorporate as a Charitable 
Incorporated Organisation and hold the assets in their own name but there 
wasn’t time to do so in order to meet the 1 April 2015 deadline.  With the 
assistance of the Charity Commission we have arrived at the proposal set out 
in section 3 above. 

  
4.3 Once the Friends is appointed as the sole trustee they will make an 

application to the Charity Commission to vest the Trust Land in the Official 
Custodian for Charities.  This is a corporation created by statute to hold land 
on behalf of charities.  In practice the Official Custodian is a member of the 
Charity Commission’s staff who is appointed to the role.  The Trust Land 
cannot be held in the name of the Friends because the Friends has not been 
constituted as a charitable incorporated organisation.   

 
4.4 There are no adverse practical consequences of this procedure.  It has two 

advantages where trusts or associations cannot hold property in their own 
name: 
• the charity is saved the expense of making the new deeds required when 

its holding trustees change; and 
• there is no risk that the charity land will remain vested in people who are 

no longer involved with the charity and who may be difficult to trace. 
 
4.5 The Friends will still be able to operate the Trust Land in furtherance of the 

charity’s objects despite the land being held by the Official Custodian. 
 
4.6 Once the Trust Land is vested in the Official Custodian the Friends will register 

the vesting order with the Land Registry.  The Council’s name will come off the 
title. 

 
 Social 
 
4.7 Transferring the Trust Assets to the Friends has the support of the community 

of Buckfastleigh and will help sustain the future of the Trust Land, and in 
particular the swimming pool, at a time where public finances are under 
unprecedented strain. 

 
4.8 Also it is an essential condition of the Sport England funding that the Trust 

Land is transferred to the Friends with an interest not less than a ten year 
lease.  The proposal outlined in section 3 satisfies Sport England. 

 
 Financial  
 
4.9 There are financial costs to the Council in meeting its obligations to the 

Friends for the first three seasons of operation, as set out in paragraph 3.2 
above.  However after 2017 the Friends will not receive any financial support 
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from the Council, save for any grant funding that may be applied for in the 
usual manner. 

 
4.10 The Friends’ Business Plan sets out the ways in which they plan to increase 

the use of the swimming pool so that it becomes self-financing. 
 
5. OPTIONS CONSIDERED 
 
5.1 For the reasons outlined in section 4, the proposal set out in section 3 is the 

only proposed method to achieve the aims of the Council and the Friends.  
The Trust Deed, as amended by the Schemes, does not permit the Trustees 
to dispose of part of the Trust Land.  Therefore the Friends are obligated to 
take all of it, not just the swimming pool. 

 
5.2 Instead of transferring the Trust Land, the Council could retain and finance the 

opening of the swimming pool for the 2015 season.  However after this season 
the swimming pool would be considered alongside many other leisure assets 
to ascertain its long term sustainability.   

 
5.3 The consequence of not transferring the Trust Land is that the Friends would 

lose the Sport England funding which will pay for the renovation and 
improvement of the facilities. 

 
6. GROUPS CONSULTED   
 
6.1 In addition to the Friends, there has been a lot of involvement from Leisure, 

the Legal Department, and Economy and Assets. 
 
6.2 The Portfolio Holders for Assets and Leisure and Ward Members have been 

consulted and kept appraised of the position. 
 
7. TIME-SCALE 
 

Immediate. 
 
8. CALL-IN 
 
8.1 The Chief Executive has consulted with the Leader, the Deputy Leader and 

the Chair of the Overview and Scrutiny Committee and they have all agreed 
that this decision should be treated as an urgent decision for two reasons.   

 
8.2 The first reason is that the Friends’ Sport England submission is based on the 

assets being transferred to the Friends by 1 April 2015.  Sport England’s 
standard terms and conditions require the ‘project’ to be delivered in 
accordance with what was in the proposal and supporting documents including 
budget information and the timetable.  The further the transfer occurs away 
from 1 April 2015, the more potential scope there is for Sport England to raise 
issues with compliance.   
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8.3 The second reason is that if the decision is called-in and the transfer does not 

take place until the end of April or early May that significantly lessens the time 
available for the relining works which must take place before the pool can 
open on 23 May 2015.  The consistent message from the Council to the 
community has been that the pool will open on time for the 2015 season. 

 
 
 

Lorraine Montgomery - Business 
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Duncan Moors – Solicitor to the 
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