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6 February 2014 

Dear Ms Edwards 

Teignbridge Local Plan Examination in Public: Main Modification 4 

On behalf of Shutterton Park Limited (SPL), Arup is concerned about the soundness of 
main modification 4 (MM4) of the Inspector’s proposed main modifications to the 
submission Teignbridge Local Plan (the “Local Plan”). This is because the deletion of the 
allocation policy DA1 South of Shutterton Lane and changes to the settlement limit do not 
fully reflect the appeal decision dated 10 September 2013 (APP/P1133/A/122188938) or 
the approach taken to the allocation of sites with planning permission in other main 
modifications.

In order to ensure consistency with the appeal decision and the approach taken elsewhere 
in the Local Plan (Policy BT2), the proper planning of the site and locality reflecting the 
plan led approach in the NPPF, compliance with UK legislation and the requirements 
implicit in the EU Directive, the DA1 site allocation should now be retained, with the 
employment component removed, and the allocation revised to residential use. Proposed 
text changes to Policy DA1 are set out in Section M of SPL’s December representations 
and in Appendix 1 of SPL’s further statement for Matter 6 (Dawlish) of the EiP. These are 
attached for ease of reference. 

While SPL welcomes the proposed extension to the proposed settlement limit to include 
the Shutterton Park site, the lack of an allocation for residential leaves uncertainty as to the 
basis, status and meaning of “administrative” labels on the proposed modifications to the 
Policies Map and the uses and policies that this is intended to deliver. 

Background

SPL has made representations relating to the principle of development and the 
appropriateness of the site for a mixed use residential scheme (see Section I of SPL’s 
December representations). The appeal decision, dated 10 September 2013 which granted 
planning permission for the DA1 site for housing (up to 350 dwellings), found the 
development to be sustainable. There is therefore no question of the acceptable use of the 
site for housing. 

The appeal decision was issued on the day that the questions relating to the DA1 site 
allocation were to be discussed at the EiP. SPL withdrew from the remaining sessions on 
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the assumption that the award of planning consent conclusively answered any questions 
that were outstanding at that time in SPL's favour so that the site should now be allocated 
for residential use.

The proposed MM4 shows the consented mixed-use residential scheme as a ‘major 
planning permission’ as well as an extended settlement limit boundary to include the 
consented scheme excluding the open space to the north of Shutterton Lane. Policy S21A 
(Settlement Limits) of the Local Plan also allows for development to be permitted within 
the settlement limit where it is consistent with the provisions and policies of the Local 
Plan. Should MM4 be adopted the Local Plan would acknowledge the site as a 
commitment, however there is currently no indication of any acceptable use for the site in 
the Local Plan or main modifications.  

Inconsistency with BT2 & proper planning of site & locality 

In the case of Policy BT2, planning permission was granted on appeal and the site is now 
recognised as a commitment in the Local Plan as an allocation for mixed use. This is as 
proposed by the Inspector in main modification 6 (MM6). The allocation reflects the 
appeal decision dated 7 August 2013 (APP/P1133/A/13/2191841) which granted 
permission on the ‘BT2 site’ for development including 185 dwellings. 

In contrast to the approach taken for Policy DA1, MM6 acknowledges both the committed 
development within the settlement limit and the appropriate use of the site for mixed-use 
development. The inclusion of the site as an allocation is in line with the plan led approach 
in the NPPF, which should also be applied to Policy DA1 in allocating the site for housing. 

The decision to allocate this consent as an allocation was considered in the Further 
Addendum to the Sustainability Appraisal published December 2013, which stated at 
paragraph 2.3.16 that “since the site has planning permission and is therefore likely to be 
developed in any case, there are no site specific implications arising from this change.” 
Further, paragraph 5.8.90 states “there are no specific implications of this proposed 
modification”.

Inclusion of the DA1 site as a residential allocation is also justified and required for the 
proper planning on the site and locality. 

Consistent with the principle applied to the BT2 site, given the grant of planning 
permission for the DA1 site and it being recognised as a commitment in the Local Plan, the 
Plan should recognise the site as an appropriate location for housing through an allocation. 

UK & EU legislation 

SPL's solicitors, Nabarro LLP, have advised on legal issues as follows. 

Under S19(5)(a) of the Planning and Compulsory Purchase Act 2004 "The local planning 
authority must also: 

(a) carry out an appraisal of the sustainability of the proposals in each development plan 
document;"

The purpose of the examination under S20(5) is to determine whether the Local Plan 
complies with certain statutory requirements including S19 and soundness. Under S20(7A) 
and (7B), if the Inspector concludes that those requirements are not met, the Inspector must 
recommend non-adoption (S20(7A)) or modifications (S20(7B)). 

It is implicit under the above-mentioned legislation, the Environmental Assessment of 
Plans and Programmes Regulations 2004 and related EU Directive that as a matter of law 
the Local Plan must be adopted to properly and fully reflect the strategic environmental 
assessment of effects contained in the Sustainability Appraisal (including the Further 
Addendum) that forms the basis for the Local Plan.   
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The allocation of site DA1 for housing is also not contentious and supported by the terms 
of the Sustainability Appraisal and there is sufficient evidence to make the allocation. The 
additional supply of housing resulting from the appeal decision and the granted permission 
of up to 350 dwellings is considered in the Further Addendum to the Sustainability 
Appraisal. Paragraph 3.6.11 states that the impact of the appeal decision “is not sufficiently 
different from the proposed submission distribution to warrant a reappraisal”. Paragraph 
5.8.39 further acknowledges that the variation of development at Dawlish as a result of the 
successful housing appeal “is considered to be broadly acceptable within the flexibility 
inherent in the overall strategy”. Paragraph 5.8.43 also acknowledges that the implications 
of the Shutterton Park appeal decision have been considered in the overall provision of 
housing and employment under policy DA2 (main modifications proposed). 

The basis for the proposed Local Plan (the Sustainability Appraisal) in this locality takes 
account of the proposed residential on the DA1 site, but without that basis being properly 
and fully reflected in the Local Plan. It would, therefore, be unlawful pursuant to S20 
above for the Inspector to recommend adoption of the Local Plan without modifications to 
include the DA1 site as a residential allocation because the Local Plan would be including 
a proposal for the site to be within the settlement boundary for development (Policy S21A) 
for unassessed proposals. It would also be unlawful for the Council to subsequently adopt 
such a Plan under the Environmental Assessment of Plans and Programmes Regulations 
2004 and related EU Directive (meaning the Plan is also unsound). 

Given the above, and to ensure Local Plan consistency, the proper planning of the site and 
locality and legal compliance it is essential that further modifications are made to reflect 
the Shutterton Park appeal decision in the interest of plan soundness and a plan led 
approach.

Yours sincerely 

Christopher Tunnell 
Director 


